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CASE NO: T.S. 05/2012 
 

HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

DISTRICT: SONITPUR 

IN THE COURT THE OF MUNSIFF NO.2, SONITPUR, 

TEZPUR 

         

Present:  Smti Priyanka Saikia, AJS, B.Sc., LLB 

     Munsiff No.2. 

 

This the 4th day of April, 2022 

 

Title Suit No.05/2012 

 

 Dr. Mazaharul Sultan 

S/o- Lt. Rustom Ali 

Village- Gotlong 

Mouza- Bhairabpad 

P.S.- Tezpur 

District- Sonitpur, Assam 

------Plaintiff 

-Versus- 

1. State of Assam 

Represented by 

2. The Deputy Commissioner, 

Sonitpur, Tezpur 

Mouza- Mahabhairab 

P.O. and P.S.- Tezpur 
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District- Sonitpur, Assam 

3. The Circle Officer 

Tezpur Revenue Circle 

Mouza- Mahabhairab 

P.O. and P.S.- Tezpur 

District- Sonitpur, Assam 

---------Defendants 

This is a suit came up for final hearing on 05-03-

2022 in presence of following Advocates: 

Counsel for Plaintiff  : Sri T. Paul 

Counsel for Defendants : Sri S. Mishra  

And having stood for consideration to this day, the 

Court delivered the following Judgment:- 

 

JUDGMENT 

Plaintiff’s case in brief: 

1. This is a suit for declaration and for permanent 

injunction. 

2. That the Plaintiff is in possession of the Schedule 

land. The Plaintiff constructed Md. Sultan Alternative Clinic 

and Sahaj Arunuday Kendra on the Schedule land for the 

greater interest of the village people of the locality. 

3. That the schedule land is part of total land measuring 

4 (four) Kathas 14 (Fourteen) Lessas covered by P.P No. 

83 (old), 85 (new) under Dag no. 117 of Village: Gotlong, 

Mouza: Bhairabpad, P.S.- Tezpur, District: Sonitpur, 

Assam. The Pattadar of the land was Md. Rustom, Ali, S/o- 

Lt. Isab Ali. The land was acquired by the state 
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Government for High Way connecting Mission Chariali with 

Kaliabhomora Bridge. The Government of Assam, Revenue 

Department paid the compensation for 2 (Two) Katha only 

as only 2 (Two) Katha of land was acquired, but at the 

time of correction of the land records, the Revenue 

Department corrected its record mistakenly showing the 

acquisition of 4 (Four) Kathas 14 (Fourteen) Lessas and 

included the same in Government Dag no. 108, 117 of 

Village: Gotlong, Mouza: Bhariabpad, PS: Tezpur, District: 

Sonitpur, Assam. 

4. That Md. Rustom Ali was owner of the land of P.P 

No. 85, Dag no. 117 land measuring 4 kathas 14 lessas of 

Village: Gotlong, Mouza: Bhariabpad, after his death and 

death of his son, his grandson Md. Marfat Ali become 

owner and possessor. Md. Marfat Ali was in khas 

possession of total land of P.P No. 85, Dag no. 117, 2(Two) 

Katha of land was acquired by the Government and 2 

(Two) Katha 14(Fourteen) Lessas was in possession of Md. 

Marfat Ali. 

5. That Md. Marfat Ali on 15.06.1990 filed petition 

before the Deputy Commissioner, Sontipur at Tezpur for 

conversion of land measuring 2 (Two) Katha 14 (Fourteen) 

Lessas into Periodic Patta as before. The petition was sent 

to the SDC (Circle Officer) Tezpur for report but no any 

report had been furnished and due to illness Md. Marfat Ali 

could not pursue the matter. As a matter of fact only 2 

kathas of land was acquired from the PP No. 85 and 

compensation for 2 (Two) Kathas of land was paid, but 
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immediately total land of P.P. No. 85 shown in the land 

Records as Government Land. 

6. That Md. Marfat Ali on 18.05.1988 upon execution of 

Registered Sale Deed no. 1133 for the year 1988 of Tezpur 

Sub-Registry Office sold land measuring 2(Two) Katha 

covered by P.P. NO. 85 under Dag no. 117 of Village: 

Gotlong, Mouza: Bhariabpad, P.S.- Tezpur, District: 

Sonitpur, Assam to Sukdeo Sarmah and delivered 

possession thereof. Sukdeo Sarmah on 12.01.2009 

donated the above stated land to MA Sultan Alternative 

Clinic and Sahaj Arunuday Kendra i.e. in favour of the 

Plaintiff. The plaintiff constructed house and structures for 

the Clinic in the schedule land by incurring expenses more 

than Rs. 60 lakhs for greater interest of the Public of the 

locality. 

7. That the plaintiff has been paying land Revenue for 

the PP no. 85 and the Government land and the 

Government have been accepting the same regularly from 

the plaintiff in the name of Sukdeo Sarmah and others. 

8. That the Circle Officer, Tezpur Revenue Circle, Vide 

Memo No. TRC 10/2008, 11/4497 dated 13.10.2011 served 

a notice upon the plaintiff on 14.10.2011 stating that the 

plaintiff has been in possession of Gochar Government land 

measuring 2 (Two) Katha 10 (Ten) Lessas out of total land 

measuring 15 (Fifteen) Bighas 19 (Nineteen) Lessas under 

dag no. 108 and directed to vacate the land forthwith. The 

said Notice was served without giving any chance of show 

cause and hearing to the Plaintiff and even without stating 
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any Eviction case, the said notice is null, void and without 

jurisdiction. A team of District Administration led by the 

Additional Deputy Commissioner, Circle Officer with Police 

and Paramilitary Forces on 14.10.2011 demolished some 

portion of house/ structures of the plaintiff standing in the 

schedule land. 

9. That the Defendants and their associates could not 

evict the plaintiff from the schedule land on 14.10.2011. 

The plaintiff still in possession of the schedule land and 

house structures standing thereon. 

10. That surprisingly on 13.01.2012 the Plaintiff found a 

notice hanging on the wall of the premises standing on the 

schedule land. The said notice issued in Eviction Case no. 

02/2011-12 under Rule 18 (2), 18(3) of the Assam Land 

and Revenue Regulation settlement Rules by the Circle 

Officer Tezpur Revenue Circle directing the plaintiff to 

vacate the land measuring 2 (Two) Katha 10 (Ten) Lessas 

of Dag no. 108/117 forthwith otherwise to evict forcibly 

from the land. The said notice is without issue number and 

dated. The said notice is contrary to the provisions as 

contained in Assam Land Revenue Regulation Settlement 

Rules. The Plaintiff has no knowledge about eviction case 

no. 02/2011-12. 

11. Before issuance of the Notice in Eviction case no. 

02/2011-12 no enquiry had been made by the authority 

concerned. The Defendants had not given chance to the 

plaintiff for show cause or hearing and without observing 

all rules and regulations directly issued notice upon the 
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plaintiff for eviction and Rule 18(2) 18(3) of the Assam 

Land and Revenue Regulation Settlement Rules. The 

defendants have issued the notice by violating natural 

justice. The Notice issued in Eviction Case no. 02/2011-12 

under Rule   18 (2) 18(3) of the Assam Land and Revenue 

Regulation Settlement Rules is null, void, without 

jurisdiction and liable to be cancelled. The Defendants 

have no authority to evict the plaintiff on the basis of 

notice issued in Eviction case No. 02/2011-12. 

12. That the Schedule land is more than 150 feet away 

from the High Way. The Defendants are in confusion in 

previous  notice dated 13.10.2011 they had directed to 

vacate land of Dag no. 108 and in that Notice there was no 

mention eviction case number or Rule  18 (2) 18(3) of the 

Assam Land and Revenue Regulation Settlement Rules. But 

in the record Notice of the Circle Officer, Tezpur Revenue 

Circle mentioned for the first time about Eviction Case no. 

02/2011-12 and Settlement Rules  18 (2) 18(3) of the 

Assam Land and Revenue Regulation and Dag no. 

108/117. So it is clear that without making any proper 

enquiry and without given any chance to the plaintiff and 

defendants have haphazardly trying to evict the plaintiff 

illegally and by use of force from the schedule land. The 

plaintiff has constructed house/structures on the schedule 

land by obtaining no objection from the Gaon Panchayat 

and has been paying regular tax to the Gaon Panchayat. 

13. That the plaintiff is not a trespasser into the schedule 

land. The plaintiff has been paying land Revenue regularly 



P a g e  | 7 

 

CASE NO: T.S. 05/2012 
 

for the schedule land and tax to the Gaon Panchayat. 

Before the Plaintiff Sukdeo Sarmah was in  possession and 

before him Md. Marfat Ali and before him his grand father 

Md. Rustom Ali was in possession of the schedule land by 

paying land Revenue but the Defendants never made any 

objection in this regard. The plaintiff is not a trespasser, 

the Plaintiff has right and interest in the schedule land to 

possess the same. The schedule land is not required by 

Government for any other purpose. 

14. That if the Defendants and their officers, employees 

and associates are not restrained by permanent injunction 

then they shall evict the plaintiff by demolishing his house 

and structures from the schedule land. The plaintiff has 

installed medical machineries worth more than Rs. 80 lakhs 

for treatment of local people and if the defendants evict 

the plaintiff forcibly then the plaintiff shall suffer 

irreparable loss and injuries both in law and equity. The 

notices issued by the Circle Officer, Tezpur Revenue Circle 

TRC/10/2008-11/4497 dated 13.10.2011 and Notice in 

Eviction Case no. 02/2011-12 under Rule 18 (2) 18(3) of 

the Assam Land and Revenue Regulation Settlement Rules 

are liable to be declared as null, void, illegal, without 

jurisdiction and liable to be cancelled. Hence, the instant 

suit. 

15. On receipt of the plaint summons were served upon 

the defendants and contested the suit by filing written 

statement. The defendants had stated there is no cause of 

action for this suit and not maintainable this suit is hit by 
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mis-joinder. The defendants denied all the allegations 

levelled against them. Hence, the defendants do pray for 

dismissal of suit by imposing compensatory cost on the 

Plaintiff. 

16. Upon perusal of pleadings of both the sides the 

following were issues framed by my learned predecessors-

in-office: Issues framed on 15.05.2015:  

i. Whether there is any cause of action for the   

suit?  

ii. Whether the suit is liable to be dismissed for 

non-joinder of necessary party? 

iii. Whether the plaintiff has right, title and 

interest over the suit land? 

iv. Whether the plaintiff had/have possession 

over the suit land?  

v. Whether the Notice No. TRC/-10/2008-

11/4497 dated 13.10.2011 and the Notice in 

eviction case No.2/2011-12 under Assam 

Land and Revenue Regulation Settlement 

Rules 18(2)/18(3) issued by Circle Officer, 

Tezpur Sadar Circle is null and void and 

without jurisdiction and thereby inoperative 

in law?  

vi. Whether the plaintiff is entitled to the decree 

as prayed for?  

vii. To what other relief/s plaintiff is entitled for? 

17. I have heard the arguments of the learned Counsels 

for the Plaintiff and defendants. I have considered the 
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argument advanced by the learned counsels for both the 

sides and also have perused the case record in detail. The 

plaintiff has adduced five evidences including Plaintiff as 

PW-1 in support of his case whereas the defendants have 

adduced one evidence in support of their claim.  The 

learned counsel for the plaintiff has relied on Judgment 

passed by the Hon’ble Gauhati High Court in Mridul Dutta 

vs State of Assam reported in 1998 2 GauLR 63. The 

materials on record and submissions made on behalf of 

both sides have received due consideration of this court. 

Decision on issue no. i: 

Whether there is any cause of action for the 

suit?  

18. “Cause of action” as envisaged under Section 20 (c) 

of the Code of Civil Procedure, it means a bundle of facts 

which are required to be proved. The defendant pleads 

that the plaintiff does not have the cause of action for 

institution of this suit. The cause of action is nothing but a 

bundle of material fact which the plaintiff must allege and 

prove in order to succeed in his case. In the instant suit 

the plaintiff prays for declaration and for permanent 

injunction restraining and prohibiting the Defendants and 

their Officers, employees and associates for evicting the 

plaintiff from the Schedule land on the strength of the 

notices of Eviction issued by the Circle Officer Tezpur 

Revenue Circle vide Notice no. TRC- 10/2008-11/4497 

dated 13.10.2011 and Notice in Eviction case no. 02/2011-

12 under Rules 18 (2)/18(3) of the Assam Land and 
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Revenue Regulation Settlement Rules and the denial of the 

same by defendants, arise a cause of action for the suit. 

Thus from the perusal of the above pleaded facts it is seen 

that there is cause of action for institution of this suit. 

 Hence, this issue is answered in affirmative. 

Decision on issue no. ii: 

Whether the suit is liable to be dismissed for 

non-joinder of necessary party? 

19. The defendants have specifically taken plea that the 

plaintiff has not impleaded the necessary party. 

20. In regard to this issue, I have considered all aspects 

of the suit and the material on record.  The issue relating 

to joinder and mis-joinder of necessary parties was settled 

many years ago by the Hon’ble Supreme Court in Deputy 

Commissioner, Hardoi vs Rama Krishna Narain and 

Others (AIR 1953 SC 521). In this case the Hon’ble 

Court has laid down the tests to decide the question of 

non-joinder of necessary parties in civil suit. The tests are  

a. Firstly, there must be a right against him in respect of 

a matter involved in the suit and  

b. Secondly, the court must not be in a position to pass 

an effective decree in the absence of such a party. 

21. Thus, Necessary parties are the parties who ought to 

have been joined, that is, parties necessary to the 

constitution of the suit without whom no decree can be 

passed.  

22. In this context, I have carefully gone through the 

averments made in the pleadings and evidence and it 



P a g e  | 11 

 

CASE NO: T.S. 05/2012 
 

appears to me that here the plaintiff sought for relief from 

the defendants. Thus, this suit does not appear to be hit by 

non-joinder parties so far as the eviction is concerned.  

23. Thus, with the law laid down in Deputy 

Commissioner, Hardoi’s case, this Court is with the 

view that in the suit, there is no other necessary party and 

for this, this issue is answered in negative.  

Decision on issue no. iii and iv:- 

Whether the plaintiff has right, title and 

interest over the suit land? 

AND 

Whether the plaintiff had/have possession 

over the suit land?  

24. These two issues are co-related, therefore, I 

proposed to decide them together. To substantiate his 

claim, Plaintiff Md. Mazaharul Sultan as PW-1 has 

deposed the same things as mentioned in the plaint.  

25. In the cross examination PW-1 Md. Mazaharul 

Sultan deposed that he had received the suit land from 

one Sukdeo Sarmah vide Katcha gift deed and possessed 

the suit land of measuring 2(Two) Katha 14 (Fourteen) 

Lessas. Out of the total land 4 (Four) Katha 14 (Fourteen)  

Lessas, the Government has acquired 2 (Two) Katha land 

and remaining 2(Two) Katha 14 (Fourteen) Lessas land has 

been possessed by him. PW-1 Md. Mazaharul Sultan 

further stated that the suit land is a periodic patta land and 

the boundary is in the north: All India Radio Centre, in the 

south: National Highway, in the East: Manoranjan Debnath 
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and in the west: PWD road. The suit land is on the north 

side of the National Highway. PW-1 Md. Mazaharul Sultan 

had been paying land revenue since 11 years. The suit 

land was earlier belonging to Marfat Ali. PW-1 Md. 

Mazaharul Sultan had received eviction notice dated 13-10-

2011 from the Circle Office and mentioned that the land 

possesses by him i.e. 2(Two) Katha 14 (Fourteen) Lessas 

covered by Dag No. 117 was a Government land. Exhibit 1 

and Exhibit 2 are the eviction notices. But in the notice the 

Dag number was mentioned as 108. Exhibit 15 which was 

an application to the Director of fire service dated 19-01-

2010 filed by the PW-1 Md. Mazaharul Sultan for taking 

permission to run the Alternative clinic. As the gift deed 

was not registered, therefore he could not pay the land 

revenue in his name rather he had paid in the name of 

Sukdeo Sarmah. The suit land is 100 feet far away from 

the centre line of the national highway. 

26. PW-2 Manoranjan Debnath also reiterated the 

same as the plaint and in cross examination he 

deposed that the suit land is nearby of his land which 

was possessed by the plaintiff. The old Patta No. was 83 

and the new one is 85, covered by Dag No. 117 of the suit 

land. The total land covered by Dag No. 117 is 4 (Four) 

Katha 14 (Fourteen) Lessas, out of that 2 (Two) Katha land 

was acquired by Government for high road. The suit land 

was earlier belongs to Rustom Ali. In the year 1988 Sukdeo 

Sarmah had purchased this suit land i.e. 2 (Two) Katha 

from the grand child of Rustom Ali i.e. Marfat Ali. The land 
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acquired by the Government from the said Marfat Ali and 

originally 2 (Two) Katha of land has acquired by the 

Government. Therefore, Marfat Ali had filed an application 

for Periodic Patta in the year 1990. Sukdeo Sarmah had 

purchased the suit land from Marfat Ali vide registered sale 

deed in the year 1988. Sukdeo Sarmah had gifted the said 

land to Arunudoy Alternative clinic vide katcha deed. The 

plaintiff had paid land revenue in the name of Sukdeo 

Sarmah. The suit land is out of 100 feet from the centre 

line from the National Highway. The plaintiff has running 

the Arunudoy clinic over the suit land and he had taken 

permission to run the clinic. 

27. PW-3 (Subroto Lod, RKG Branch) has deposed 

that Exhibit 17 is the old jamabandi and Exhibit 17(1) is 

the page of Periodic Patta No. 66 in the village of Gotlong 

under Bhairabpad Mouza. In the said Patta covered by Dag 

No. 468 consisting of land measuring 4 (Four) Katha 14 

(Fourteen) Lessas which was mutated in the name of 

Rustom Ali; S/o- Isob Ali. Exhibit 18 is the Jamabandi 

Register and Exhibit 18(i) is the page of Patta No. 85 of 

village Gotlong under Bhairabpad Mouza. The Dag No. is 

117 of Patta No. 85 and the total land measuring 4 Katha 

14 Lessas. On 09-09-1981, the Officer of land acquisition, 

acquired the land. He has not brought the draft chitha and 

the draft jamabandi of the said Dag and Patta, therefore 

he unable to say whether land measuring 2 (Two) Katha 

14 (Fourteen) Lessas is Periodic Patta land or not. 
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 In his cross examination PW-3 has deposed 

that the land 4( Four) Katha 14 (Fourteen) Lessas of the 

new jamabandi is of Gotlong gaon of Bhairabpad mouza, 

covered by Dag No. 66 (old) 117 (new) Patta No. 468(old) 

85(new) is under foring class of land. On 15-07-1988, 

when Government had acquired the land Rustom Ali 

possessed the suit land and the land was nearby 

Kaliabhumura bridge. 

28. PW 4 (Jimi Kakati, Lat Mandal) deposed in his 

evidence deposed that Exhibit 19 is the submission record 

of eviction case vide no. Bedakhali Case No. 2/2011 which 

was registered by Circle Officer, Tezpur Revenue Circle 

over the land 2 (Two) Katha 10 (Ten) Lessas covered by 

Dag No. 117. On 13-10-2011, the plaintiff was informed by 

an eviction notice which was exhibited as Ext-20 that the 

plaintiff had encroached 2 (Two) Katha 10 (Ten) Lessas 

without permission. In Exhibit 20, case number was not 

mentioned. Exhibit 21 is the eviction case no. 2/2011-12, 

where issuing date was not mentioned. In Exhibit 20 is of 

the Dag No. 108 and in Exhibit 21 is of Dag nos. are 108 

and 117. Exhibit 23 is the chitha book and Exhibit 23(1) is 

the details of dag no. 108. In Exhibit 23 (1), it reflects that 

the total land was 45 (Forty-Nine) Bighas 19 (Nineteen) 

Lessas. Exhibit-1 is the Eviction notice for the land of 2 

(Two) Kathas 10 (Ten) Lessas out of 45 (Forty-Nine) 

Bighas 19 (Nineteen) Lessas under dag no. 108. Exhibit 

23(2) is the note of dag no. 117, which is Government land 

and the total land is 4 (Four) Katha 14 (Fourteen) Lessas. 
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Exhibit-2 is the notice issued from his office for eviction of 

the land 2 (Two) Katha 10 (Ten) Lessas of the dag no. 108 

and 117. PW-4 has no knowledge if prior to 1985, the dag 

no. 108, 117 were government land or Myadi land. PW-4 

deposed that the suit land is 100 feet far from the centre 

line of the National Highway i.e. Mission Chariali to 

Kaliabhumora Bridge. Exhibit 24 is the Cadastral Map of 

the Village- Gotlong under dag no. 108 and the total land 

45 (Forty-Five) Bighas 19 (Nineteen) Lessas is the 

Government land.  

29. PW-5 (Maidul Islam) the extra writer of Sub-

Registrar Office, Tezpur deposed in his evidence that 

according to the volume register, Sale Deed No. 1133 of 

1988 dated 18.05.1988, book no. 1 volume no. 6, page no. 

250 to 251, it was mentioned that the seller was Md. 

Marfat Ali s/o- Amjad Ali and the purchaser Sri Sukdeo 

Sarmah, S/o- Sri Boithai Sharma. The suit land i.e. 2(Two) 

Katha out of total land 4 (Four) Katha 14 (Fourteen) Lessas 

covered by dag no. 117 and PP no. 85 of Revenue village- 

Gotlong of Bhairabpad Mouza. Exhibit 19 is the Eviction 

Case no. 2/2011-2012. In Exhibit 21 the Circle Officer has 

mentioned in the notice that the dag no. 108, 117 is the 

government land. The Government land has not registered 

after the year 1971. Exhibit 22 is the volume register and 

Exhibit 22 (1) is the page of that volume. In exhibit 22 (1) 

is the deed volume, wherein it was mentioned that the suit 

land is periodic patta land. Therefore, in 1988, the suit land 

measuring 2 (Two) Katha had registered before the office 
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of Tezpur Sub Registrar. As per record, the land of dag no. 

117 is a periodic patta land and therefore in the year 1988, 

Sukdeo Sarmah had purchased the said 2 (Two) katha land 

vide register sale deed.  

 In his cross-examination PW-5 has stated that the 

sale deed of the suit land was of Rs. 1,490/- (Rupees One 

Thousand Four Hundred Ninety) only. Exhibit 4 is the 

certified copy of the said sale deed. At the time of register 

of the sale deed in 1988, the Deputy Commissioner 

permission was not required. As the certified copy of the 

sale deed, the seller signature was not thereon. 

30. DW 1 (Pankaj Chamuah) (Circle Officer) 

Tezpur Revenue Circle has deposed in his evidence 

that Exhibit 1 was issued by Circle Officer, Samiran Borah 

on 13.10.2011. Before issuing an eviction notice, an 

eviction case should be registered. But Exhibit 1 was issued 

without registering any eviction case. In Exhibit 2 the date 

of issue was not mentioned. In Exhibit 2, it is seen that the 

measurement of land under Dag no.  108 and 117 has not 

mentioned. In Exhibit 4 the total land is 4 (Four) Katha 14 

(Fourteen) Lessas. In Exhibit 1 only one dag no. 108 was 

mentioned but in exhibit 2, two dag no's 108 and 117 were 

mentioned. Exhibit 4 was registered on 18.05.1988 and the 

pattadar was Rustom Ali, S/o- Ishob Ali. In his written 

statement, he has mentioned about the suit land was 

grazing land and till the time of requisition in 1981, the 

government land of road side was reserved under dag no. 

117. But at the time of deposition he had not brought the 
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hand jamabandi of government land. When DW-1 went to 

the suit land for survey, he noticed that the suit land was 

100 meter far from the centre line of the National Highway. 

In Exhibit 1, no specific law was mentioned in which notice 

was issued. But in Exhibit 2 it was issued as per rule 18(2) 

and 18(3) of ALRR. According to rule 18(2) and 18(3) of 

ALRR, the eviction notice should be issued by Deputy 

Commissioner, ADC, SDO. DW-1 also stated that at present 

Circle Officer is empowered to issue this notice but he has 

no knowledge, how and from when the Circle officer was 

entitled to issue the same.  

31. Now, it is the burden of the plaintiff to prove his 

case. Plaintiff has pleaded that vide Ext-3 the suit land 

i.e., 2 (Two) Katha 14 (Fourteen) Lessas was gifted to the 

plaintiff by the Donor Sukdeo Sarmah, who had purchased 

the suit land from Md. Marfat Ali vide Registered Sale Deed 

bearing registration No.1133/1988 dated 22.08.1998. 

However,   it is on record that as per Ext-C and Ext-

18(1), on 09.09.1981, Govt of Assam had acquired 

entire land of 4 (Four) Katha 14 (Fourteen) Lessas 

covered by dag No. 117 of PP No.85 from Md. 

Rustom Ali as per the Circular published on 

Gazetted Notification of Government of Assam, No. 

RLA 305/80/37 dated 09.09.1988 and Land 

Acquisition Officer Case No.LA 7/80-81 dated 

07.02.1982 vide Letter No. 1641 and converted to 

Government land for construction of National 

Highway leading to Kaliabhomora Bridge. Ext-23 is 
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also reflects that Dag No. 117, land measuring 4 

(Four) Katha 14 (Fourteen) Lessa is Government 

land. The dag No.108 is also Government land. The 

plaintiff has pleaded that the suit land i.e. 2 (Two) Katha 

14 (Fourteen) Lessas land was gifted by the Sukdeo 

Sarmah which was reflected by the Ext-4, but it is very 

surprising that the said Sukdeo Sarmah had purchased only 

2 (Two) Kathas of land from Marfat Ali. Therefore, it is 

crystal clear that the gift deed was not valid. It is also 

pertinent to mentioned here with that Marfat Ali had no 

right, title and interest to sell the suit land. But, Marfat Ali 

had sold the land to Sukdeo Sarmah vide Registered Deed. 

Therefore the sell is also not valid. The learned counsel for 

the defendant side has also relied on a judgment passed in 

MUSTAB AHMED VS STATE OF ASSAM AND 

ANOTHER reported in 2017(3) GLT 41.  

32. However, from the scrutiny of the entire evidence on 

record as well as from the pleadings of both the parties, it 

is very clear that the suit land was already acquired 

by the Government of Assam vide order dated 

09.09.1981 from Rustom Ali as per Ext C and 

Ext.18, the PW-3 also confirmed that on 15-07-1988, 

when government had acquired the land Rustom Ali 

possessed the suit land and the land was nearby 

Kalibhumura bridge. Therefore, it is very clear that the suit 

land is Sarkari i.e. Govt. land and the title holder of the suit 

land, i.e. the Govt. of Assam. The plaintiff has no right, 
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title, interest over the suit land in any manner. Hence, both 

these issues are settled in against of the plaintiff. 

Decision on issue no. v:- 

Whether the Notice No. TRC/-10/2008-

11/4497 dated 13.10.2011 and the Notice in 

eviction case No.2/2011-12 under Assam Land and 

Revenue Regulation Settlement Rules 18(2)/18(3) 

issued by Circle Officer, Tezpur Sadar Circle is null 

and void and without jurisdiction and thereby 

inoperative in law?  

33. In the pleadings and the evidence plaintiff has stated 

that the Circle Officer, Tezpur Sadar Circle issued 

Notice No. TRC/-10/2008-11/4497 dated 

13.10.2011 and the Notice in eviction case 

No.2/2011-12 under Assam Land and Revenue 

Regulation Settlement Rules 18(2)/18(3). The 

plaintiff also pleaded that the Circle Officer issued the 

notice of eviction without observing the formalities for 

eviction under Assam Land Revenue Regulation and 

executive instructions of the Government and so the notice 

issued by the Circle Officer to vacate the suit land is 

arbitrarily and without jurisdiction. 

34. As the ejectment is proposed under this provision, 

the Rule 18 of Assam Land and Revenue Regulation 

Settlement Rules after it was amended w.e.f. 29.3.1977, 

reads as under: 18. Ejectment. - (1) Subject as 

hereinafter provided, the Deputy Commissioner may eject 
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any person from land over which no person has acquired 

the rights of a proprietor, landholder, or settlement-holder. 

(2) When such person has entered into possession of land 

that has previously been reserved roads or roadside land 

or for the grazing of village cattle or for other public 

purposes, or has entered into possession of land from 

which he has been excluded by general or special orders 

and when further, there is no bona fide claim of right 

involved he may be ejected or ordered to vacate the land 

forthwith, and the Deputy Commissioner may sell, 

confiscate or destroy any crop raised, or any building or 

other construction erected without authority on the land. 

(3)(a) [(1) In all other cases ejectment shall be 

preceded by publication of a notice in the manner 

prescribed below requiring the occupant generally to 

vacate the land specified in the notice, within 15 days of 

the date of publication of the notice on the land concerned 

or in a prominent place in the vicinity thereof, and to 

remove any buildings, houses, fences, or crops, etc., which 

may have been raised on such land, provided that the 

Deputy Commissioner may give time to any particular 

occupant to harvest the crops, if any growing on such land. 

Any buildings, houses, fences, crops, etc., which have not 

been removed in accordance with such notice shall be 

confiscated to the Government.] 

(3)(b) The notice referred to in clause (a) of sub-rule 

(3) above shall be published by affixing a copy thereof in 

the Notice Board of the office of the Deputy Commissioner 
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or the Sub divisional Officer, as the case may be, and also 

in the Notice Board of the office of the Sub-Deputy 

Collector within whose jurisdiction the land is situated. A 

notice shall also be published by affixing a copy thereof on 

the land concerned or in a prominent place in the vicinity 

thereof. 

35. The power to eject encroachers from Govt. land is 

conferred under Rule 18(2) and all category of Govt. land 

is now covered by the amended provisions. The ejectment 

process can be resisted only by those who have acquired 

right of proprietor, landholder or settlement holder over 

such land. Here it is not disputed that the land is Govt. 

land and that the petitioner was not the proprietor, 

landholder or settlement holder.  

36. Following the amendment of Rule 18(2) w.e.f. 

29.3.1977, all category of Govt. land is covered by the 

amended provisions. The earlier decision in 

Bandhana Goala vs Assam Board of Revenue, 

reported in AIR 1972 Gau 11 is inapplicable now since 

the defects in the old Rule is now cured as was observed in 

Bhanumati Ghosh vs State of Assam reported in 2015 

(4) GLT 370. Thus we find no infirmity with the procedure 

initiated against the encroachers of valuable assets of the 

State. Moreover when the land is needed to be for public 

interest, the individual right if any, must make way. The 

petitioner has not been permitted by the Government to 

occupy those lands and in fact ejectment proceeding was 

started against the encroachers.  
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In my considered view Rule 18(2) is applicable here 

and the action of the State is consistent with the settled 

legal position. For eviction of encroachers, the Govt. land in 

question needn’t be earmarked for roads or for any public 

purpose since Rule 18(2) was amended and is now made 

applicable to all categories like Govt. khas land, waste land 

or estate. 

37. Therefore, it is very clear that the eviction notice sent 

by the concerned Government Authorities against the 

plaintiff was in respect of the suit land. The most important 

fact of this entire case is that the suit land is Sarkari i.e. 

Govt. land and the title holder of the suit land, i.e. the 

Govt. of Assam.  

Hence, the Notice No. TRC/-10/2008-11/4497 

dated 13.10.2011 and the Notice in eviction case 

No.2/2011-12 under Assam Land and Revenue 

Regulation Settlement Rules 18(2)/18(3) issued by 

Circle Officer, Tezpur Sadar Circle is not void and in 

proper jurisdiction and served legally in full 

compliance to the provisions of law and there is no 

infirmity with the procedure initiated against the 

Plaintiff.  Accordingly the issue is decided in negative. 

Decision on issues no. vi and vii:- 

Whether the plaintiff is entitled to the decree 

as prayed for?  

AND 

To what other relief/s plaintiff is entitled for? 
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38. Both the issues being relief oriented are taken 

together for the convenience of discussion.  

39. In view of the above discussion and decision arrived 

in the foregoing issues it is candidly clear that the plaintiff 

has no right, title and interest over the disputed land and 

he has utterly failed to established that the action of the 

defendants have been beyond the scope of established 

provisions of law and highhanded. Further plaintiff also 

failed to establish sustaining any loss due to action of the 

defendants. Hence, plaintiff is not entitled to get any 

decree as prayed for in the suit and accordingly both the 

issues are decided in negative.  

40. However, it is apparent that the suit has been filed 

by the plaintiff without any sort of right and that too 

without issuing statutory notice under Sec.80 CPC. Further 

plaintiff without approaching appropriate authority filed the 

suit vexatiously against the State Machineries. As such it is 

a deserving case to be awarded compensatory cost under 

Sec.35(A) CPC. 

ORDER 

41. In conclusion the suit is dismissed on contest without 

any cost with compensatory cost of Rs. 10,000/-. The 

amount of Rs. 10,000/- be paid in the office of DLSA, 

Sonitpur for rendering services under NALSA (LEGAL 

SERVICES TO THE MENTALLY ILL PERSONS AND PERSONS 

WITH MENTAL DISABILITIES) SCHEME, 2010,  within two 

months from today.  

42. Prepare decree accordingly within prescribed period.  
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43. Communicate a copy of the operating part of the 

judgment to the DLSA, Sonitpur for information.  

Given under my hand and seal of this court on this 

04th  day of April, 2022.      

  

(Priyanka Saikia, AJS) 

Munsiff No.2 

Sonitpur, Tezpur 
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APPENDIX 

 

Plaintiff’s Witnesses:  

PW1: Dr. Mazaharul Sultan. 

PW2: Manoranjan Debnath. 

PW3: Subrata Lodh. 

PW4: Jimi Kakati. 

PW5: Md. Maidul Islam. 

 

Plaintiff’s Exhibits:  

Ext. 1: Notice issued by Circle Officer, Tezpur vide No. 

T.R.C. 10/2008-11/4497 dated 13/10/11. 

Ext. 2: Notice of eviction of Bedhakhali Case No. 2/2011-12 

issued by Circle Officer, Tezpur. 

Ext. 3: Deed of Gift executed by Sukdeo Sarmah. 

Ext. 4: Certified copy of Registered Sale Deed being Sale 

Deed No. 1133 of 1988. 

Ext. 5: Copy of petition filed by Marfat Ali before the D.C. 

Tezpur, dated 15-06-1990. 

Ext. 6 to Ext. 9: Land revenue pay receipts. 

Ext. 10: Certified copy of chitha, being Dag No. 274. 

Ext. 11: Certificate issued by President of Dolabari Gaon 

Panchayat, Tezpur, dated 20-01-2010. 

Ext. 12: Permission issued by Secretary of Dolabari Gaon 

Panchayat, Tezpur, dated 20-01-2010. 

Ext. 13: Tax pay receipt cum permission issued by Dolabari 

Gaon Panchayat, Tezpur, dated 20-01-2010. 
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Ext. 14: Certificate issued by Dolabari Gaon Panchayat, 

Tezpur, dated 20-01-2009. 

Ext. 15: Copy of petition before The Director of Fire Service 

Tezpur, dated 19-01-2010. 

Ext. 16: Copy of petition before The Regional Officer, 

Tezpur Pollution Control Board of Assam, dated 28-02-

2007. 

Ext. 17: Jamabandi Register. 

Ext 17(1): Page of Periodic Patta No. 66. 

Ext. 18: Jamabandi Register. 

Ext 18(1): Page of Periodic Patta No. 66. 

Ext 19: Submission record of eviction case vide no. 

Bedakhali Case No. 2/2011. 

Ext 20: Notice issued by Circle Officer, Tezpur vide No. 

T.R.C. 10/2008-11/4497 dated 13/10/11. 

Ext 21: Copy of eviction case no. 2/2011-12. 

Ext 22: Volume register. 

Ext 22(1) is the page of above volume register. 

Ext 23: Chitha book. 

Ext 23(1): Details of dag no. 108. 

Ext 23(2): Details of dag no. 107. 

Ext 24: Cadastral Map. 

 

Defendants Witnesses:  

DW1: Pankaj Chamuah. 

 

Defendants Exhibits: 

Ext A: Trace map. 
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Ext B: Chitha of Dag No. 117. 

Ext C: Copy of jamabandi. 

 

 

(Priyanka Saikia, AJS) 

Munsiff No.2 

Sonitpur, Tezpur 

 


